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KAREN HABER AND KEITH FURY
VERSUS

JA WAD SHAKIR, WESTBANK CABCOMP ANY, ABC INSURANCE COMPANY, BENNIE JEFFERSON
AND MAXIMAL INSURANCE, INC. D/B/A MAXIMAL INSURANCE AGENCY

Attorneys for Relator:

Peirce A. Hammond, II
Michael J. Gautier, Jr.
Attorneys at Law
1100 Poydras Street
1700 Energy Centre
New Orleans, LA 70163
(504) 585-7500

WRIT GRANTED./

(SEE ATTACHED)

GRETNA, LOUISIANA, this 11TH day of January, 2005.
Attorneys for Respondent:

Nancy J. Marshall
Attorney at Law
755 Magazine Street
New Orleans, LA 70130

(504)581-5141

Albert C. Miranda
Attorney at Law
3636 S. 1-10 Service Road West
Suite 300
Metairie, LA 70001
(504) 833-8007

Robert W. Drouant
Attorney at Law
P. O. Box 24994
New Orleans, LA 70184
(504) 488-6403

Jerry W. Sullivan
Attorney at Law
3900 N. Causeway Boulevard
Suite 1470
Metairie, LA 70002
(504) 830-3990
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Sophia G. Pappas
Atttorney at Law
3850 North Causeway Boulevard
Suite 1700 Lakeway Two
Metairie, LA 70002
(504) 840-4900

George J. Nalley, Jr.
Attorney at Law
111 Veterans Memorial Blvd,
Suite 920 Heritage Plaza
Metairie, LA 70005
(504) 838-8188



KAREN HABER AND KEITH FURY NO. 04-C-1436

VERSUS FIFTH CIRCUIT

JA W AD SHAKIR, WESTBANK CAB
COMPANY, ABC INSURANCE COMP ANY,
BENNIE JEFFERSON AND MAXIMAL
INSURANCE, INC. D/B/A MAXIMAL
INSURANCE AGENCY

COURT OF APPEAL

STATE OF LOUISIANA

Relators seek review of a ruling of the trial court denying their

exception of no right of action. For the reasons stated herein, we

grant the writ, reverse the ruling of the trial court and dismiss

plaintiffs' amending and supplemental petition for damages against

relators.

This lawsuit arises out of a vehicular collision which occurred

on April 6, 2003 between a motorcycle operated by Keith Fury and

In their petition filed on April 21, 2003 against Shakir, hisShakir

employer and their insurer, plaintiffs claimed that Shakir negligently

struck the side of their motorcycle causing them personal injury.

Maximal Insurance, Inc. and National Union Fire Insurance Company

as additional defendants. Plaintiffs alleged that these additional

Defendants Jefferson and Maximal Insurance filedof the accident



an exception of no right of action on the basis that plaintiffs have no

defendant's exception of no right of action Defendants now seek

review of this ruling

actual interest which he asserts La. C.C.P. ar1. 681. The exception

of no right of action tests whether the plaintiff has an interest to

institute the suit. La. C.C.P. art. 927A(5). Its purpose is to determine

whether the plaintiff belongs to the class of persons to whom the law

grants the cause of action asserted in the suit. Louisiana

(La.11/30/94), 646 So.2d 885. It assumes that the petition states a

valid cause of action and questions whether the plaintiff in the

particular case has a legal interest in the subject matter of the

litigation Id.

The majority of Lousiana courts have held that a tortfeasor's

insurance agent owes no legal duty to a tort victim to secure

Insurance coverage. Tu v. Guid[Y, 94-1168 (La. App. 3 Gir. 3/1/95)

653 So.2d 1, ~ denied, 95-1510 (La. 9/22/95), 660 So.2d 485

Oliver v. Natchitoches Air Center, 506 So.2d 558 (La. App. 3 Cir.

1987), ~ denieg, 507 So.2d 220 (La. 1987); LeBouef v. Colony

33,647 (La. App. 2 Gir. 8/23/00), 766 So.2d 651

The agent's duty to use due care in procuring proper insurance

coverage for the insured/tortfeasor arises from the agreement

between them, and it does not encompass the risk of harm to the



The

to claims against him. This obligation does not include a duty to

protect the general public from risk of harm by the insured for which

there is no coverage. ~

(La.App. 4th Cir.1971) ~ denied, 262 La. 308, 263 So.2d 46

(1972) In Sturcke, the subrogee of a plaintiff in a tort action was

allowed to recover from an insurance agent who had collected a

The court there

found the agent undertook an obligation for the benefit of third parties

citing La.C.C. Art. 1890 (now C.C. art. 1978) and found plaintiff had a

right of action. We are not in accord with the holding in Sturcke and

do not feel it is controlling on the issue before us.

Rather, we agree with the reasoning in the long line of cases

rendered by the First, Second and Third Circuits which hold that tort

victims have no right of action against insurance agents for their

negligence in procuring insurance for the tortfeasor. Tu v. GuidrY, 94-

1168 (La. App. 3 Gir. 3/1/95),653 So.2d 1, ~ denied, 95-1510 (La

9/22/95), 660 So.2d 485; Oliver v. Natchitoches Air Center, 506

So.2d 558 (La. App. 3 Gir. 1987), .Yt!:l1§ denied, 507 So.2d 220 (La.

1987); LeBouef V. Colony Ins.Co., 486 So.2d 760 (La. App. 1 Gir.



2 Gir. 1984), ~ denied, 446 So.2d 1223 (La. 1984).

In the present case, we do not perceive the contractual

relationship between defendants and Sharon Bell as one for the

defendants to the plaintiffs. It affects only the parties to that contract

and is enforceable by them alone. Such a contract for services

imposed an obligation upon defendants Jefferson and Maximal to act

insurance desired by Bell. Any agreement between Bell and

Jefferson exists separate and apart from the contract of insurance

procured pursuant to such an agreement and is not governed by the

same public policy considerations surrounding liability insurance

For the reasons assigned, the writ application is granted, the

trial court's ruling is reversed, the exception of no right of action filed

by defendants Bennie Jefferson and Maximal Insurance Agency is

sustained, and plaintiffs' demands against them are dismissed with

prejudice.
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